United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






lit the United States Court of Appeals 
for the District of Columbia 


Jaitcary^Teem. 1941—General Guendas 


:a b KELLEY. APPELLANT 


APPEAL PROM ' THE DISTRICT COURT OF TEE EXITED STATES FOR 
' • ' ; ' TEE. DISTRICT OF COLUMBIA ■ 


EDWARD H. CTTBRAlT, 

. X United Stale*' Attorney* 
ARTHUR B- CAUjWEItL, 

Assistant United Statics Attorney. 
CHARLES. B. aTUESAY, 

Assistant United States Attorney. 
BERNARD HAEQOLITTS^' 

•isaisfani United. Sides. Attorney. 
C - . •;• Attorneys for Appellee. 

















TABLE OP CONTENTS 


i 


SUBJECT INDEX 


Jurisdictional statement_ 

Statement of the case_ 

Statutes involved_ 

Issues _ 

Summary of Argument- 

Argument- 

I. The marriage of a native-born woman to an alien, prior to 
September 22, 1922, was an act of expatriation which gave 

to such woman the status of an alien_ 

II. To be naturalized appellant must take the oath of allegiance 
prescribed by Congress without reservation or qualification- 
ill. The present appeal lias been rendered moot by the Act of 
•July 2, 1940, H. R. 41 So, 76th Congress, 3d Sess., which 
supplements the Act of June 25, 1936, 49 Stat. 1917_ 

Conclusion_ 

Appendix of pertinent statutes_ 


Pago 

1 

2 

4 

! 5 

5 

7 


! 7 

: 14 

j 

’ 22 

29 
! 30 


TABLE OF CASES 


Ames & Company v. Wallace, 65 App. D. C. 150, 81 F. 2d 414, cert. 

denied, 295 U. S. 744_ 

lieale v. United States, 71 F. 2d 737, 739 (C. C. A. 8)__ 

Board of Public Utility Commissioners v. Compania General, 249 U. S. 

429, 39 S. Ct. 332, 63 L. ed. 087_ 

Carpenter v. Wabash Raibicay Co., 309 U. S. 23, 60 S. Ct. 416. 84 

L. ed. 558_ 

Chacon v. Biffhty-Nine Bales of Cochineal, Fed. Cas. No. 2568, Affd. 

7 Wheat. 2S3___ 

Clarke's Case, 152 A. 92. 94, SOI Pa. 321, 327—... 

Cluskcy v. Hunter, 260 Pac. IS, 21, 33 Ariz. 513- 

Crosier v. Fried. Krupp Alctienyesellschuft, 224 U. S. 290. 302, 32 S. Ct. 

488, 56 L. ed. 771... 

Davis v. Bcason, 1X3 U. S. 333_ 

Dinstnorc v. Southern Express Co., 1S3 U. S. 115, 120, 22 S. Ct. 45, 

40 L. ed. Ill___ 

Electric Battery Co. v. Shimadsii, 307 U. S. 5. 14, 59, S. Ct. 075, S3 

L. ed. 1071-...-... 

Ex Parte Griffin, 237 F. 445__ 

Ex parte Smith, 111 Pac. 930. 937, 33 Nev. 400... 

Georye Van Camp rf- Sons Co. v. American Can Co., 27S U. S. 245, 
149 S. Ct. 112, 73 L. ed. 311___ 

28inii—ii-1 (T, 


18 

i 

I 25 

i 

25 

11,20 
16 
! 23 


i 25 

I 21 

j 25 

I 18 

9 

I 

I 

j 2S 
























II 


Page 

Hamilton v. Regents, 293 U. S. 245, 55 S. Ct. 197, 79 L. ed. 343_ 21 

Harder v. Iricin, 285 F. 402, 405 (N. D. N. Y.)_. 23 

Hawker v. State, 170 U. S. 1S9, 19S, 18 S. Ct. 573, 42 L. ed. 1002_ 24 

In re Chamorra, 29S F. 669 (N. D. Cal.)_7, 10, 11, 18, 20 

In re Schmult’s Estate, 236 Pac. 274, 134 Wash. 525_ 24 

In re Waldron's Estate, 267 Pac. 191, 193-194, 84 Colo. 1_ 23 

In re Witt us, 47 F. 2d 652 (E. D. Mich.)_ 11 

In re Wohlgemuth, 35 F. 2d 1007 (W. D. Mich)_ 10 

Kepner v. United States, 195 U. S. 100, 24 S. Ct. 797, 49 L. ed. 114__ 28 

King v. McElroy. 21 Pac. (2d) SO. 83, 37 N. Mex. 244_ 23 

Kuehner v. Irving Trust Co., 299 U. S. 445, 57 S. Ct. 298, 81 L. ed. 340_ 28 

Lawrence v. Lcidigli, 50 Pac. 600, 602, 58 Kans. 594_ 24 

Leonard v. Grant, 5 F. 11 (C. C. Ore.)_ 23 

Luria v. United States, 231 U. S. 9, 22_ 19 

Mackenzie v. Hare, 239 U. S. 299, 36 S. Ct. 106, 60 L. ed. 297_ 5,7 

Mills v. Green, 159 U. S. 651, 653. 16 S. Ct. 132. 40 L. ed. 293_ 25 

Mincrsrille School District v. Gobitis, 310 U. S. 5S6. 594, 60 S. Ct. 1010, 

84 L. ed. 1375... 21 

Missouri v. Ross, 299 U. S. 72, 75, 57 S. Ct. 60, 81 L. ed. 46_ 18 

North German Lloyd v. Siting. SO F. 2d 93 (C. C. A. 2)_ 20 

Payne v. Hcarst. 50 App. D. C. 162, 269 F. 67S_ 25 

Perkins v. Ely. 307 U. S. 325, 59 S. Ct. S84, S3 L. e<l. 1320_ 9 

Pennsylvania R. R. Co. v. International Coal Mining Co., 230 U. S. 

1S4, 33 S. Ct. 893, 57 L. ed. 1446_.... 2S 

Reynolds v. Haskins, 8 F. 2d 473 (C. C. A. S)__11,12,20 

Reynolds v. United States, 98 U. S. 145- 21 

Selective Draft Law Cases, 245 U. S. 366_ 21 

Sessions v. Romadka, 145 U. S. 29, 41-42,12 S. Ct. 799, 36 L. ed. 609_ 18 

Shelley v. Jordan, 100 F. 2d 1016___ 3,14 

Shelley v. United States. 310 U. S. (542.__ 3 

Standard Fashion Co. v. Magrane-IIouston Co., 258 U. S. 346, 42 

S. Ct. 360. 66 L. ed. 653___—.. 28 

State v. District Court, 208 Pac. 952. 955, 64 Mont. 181_ 23 

Techt v. Hughes, 128 N. E., 185, 229. N. Y. 222, cert, denied. 254 

U. S. 643_7, 11, 20, 24 

Terrace v. Thompson. 263 U. S. 197. 220, 44 S. Ct. 15, 68 L. ed. 255__ 10 

Tutun v. United States. 270 U. S. 568, 46 S. Ct. 425, 70 L. ed. 738_ 1 

United States v. Alaska Steamship Company, 253 U. S. 113, 40 S. Ct. 

44S, 64 L. ed. 808___-.. 26 

United States v. Bland, 2S3 U. S. 636, 51 S. Ct. 569, 75 L. ed. 1319_ 14 

United States v. Elgin, J. 6 E. Ry„ 298 U. S. 492, 500, 56 S. Ct. 841, 

SO L. ed. 1300____— 18 

United States v. Ginsberg, 243 U. S. 472, 37 S. Ct. 422, 61 L. ed. 853— 13 

United States v. Husband, 6 F. 2d 957 (C. C. A. 2)- 9 

United States v. Macintosh, 283 U. S. 605, 615, 51 S. Ct. 570, 75 L. 

ed. 1302__—--13,14,20 

United States v. The Peggy, 1 Crunch. 103, 110, 2 L. ed. 49- 25 

United States v. Schtcimmcr, 279 U. S. 644, 49 S. Ct. 44S, 73 L. 
ed. SS9_6, 14, 16 

























Ill 


Page 

United State* v. Shreveport Grain <£ Elevator Co., 287 U. S. 77, 83, j 

53 S. Ct. 42, 77 L. ed. 175_____ ! 27 

United States v. Won</ Kim Ark, 160 U. S. 649, 18 S. Ct. 456, 42 
L. ed. 890_____ i 8,9 

United States v. Wurts, 303 U. S. 414, 58 S. Ct. 637, S2 L. ed. 932_ 2S 

i 

STATUTES 


D. C. Code (1929), tit. 18, § 26, 43_ j 1 

Act of March 3. 1891, 26 Stat. 826, 828_ i 1 

Act of June 29, 1906, 34 Stat. 596, S U. S. C. §§ 357, 381_l[ 4, 5 

Sec. 2 and 3, Expatriation Act of March 2, 1907, 43 Stat. 122S, 8 I 

U. S. C. S 8-2,4,5, 7, J9,30 

Act of February 13, 1925, 43 Stat. 936_____! 1 

Act of September 22, 1922, 42 Stat. 1022, as amended by the Act of I 

July 3, 1930, 46 Stat. 854, 8 U. S. C. § 369_1,2,4, 9,17,18, 27,30 

Act of June 25, 1936, 49 Stat. 1917, as amended by the Act of July ! 

2, 1940, H. R. 4185, 76th Cong., 3d Sess. ;8U. S.C.§ 9a_4.5,17,22,32 

Act of June 29, 193S. 52 Stat. 1247, 8 U. S. C. § 382_ j 17 

Act of June 29, 1906. 34 Stat. 596, as amended by the Act of June 20, i 

1939, 53 Stat. 844 ; 8 U. S. C. §§ 381, 382_3, 4, 5, 17, 31 

Act of July 27, 1867, Rev. Stat. § 1999 ; 8 U. S. C. § 15_ I 9 

Jud. Code, §§ 12S, 128a___: 1 

Fourteenth Amendment_ j 8,9 

Nineteenth Amendment_ I 10 


MISCELLANEOUS CITATIONS 


19 Am. Jur. "Estoppel” §§ 72 et seq _ j 

Circular Letter No. 482 of the Immigration and Naturalization Service 

of the Department of Justice, issued October 12, 1940_ 

62 Cong. Rec. 9065_ i 

80 Cong. Rec. 9971-i 

II. R. Rep. No. 1110, 67th Cong., 2d Sess_ j 

H. R. Rep. No. 2106, 74th Cong., 2d Sess_I 

Iron, The Legal Status of the Conscientious Objector (1939), 8 Geo. : 

Wash. Law Rev. 125_ 

Naturalization Rules and Regulations, edition of December 1, 1936, I 
Rule S, Subdiv. C, par. 1, as amended by General Order C-C, j 

September 19, 1939- 

Note, III A. L. R. 1317- j 

Note, 8 Ann. Cas. 488-i 

13 Op. Atty. Gen. Si)_ 

14 Op. Atty. Gen. 295, 300-j 

Van Dyne, Citizenship of the United States (1904), 269, 2S2-9,11, 

I 


13 


28 

19 

27 

19 

27 


22 


3 

25 

13 

24 

11 

20 


I 


I 














































In the United States Court of Appeals 
for the District of Columbia 

January Term, 1941 —General Calendar 
' ___ 

No. 7670 ; 

Rebecca Shelley, appellant 

v. j 

United States of America, appellee 

BRIEF ON BEHALF OF APPELLEE 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the District Court of the 
United States for the District of Columbia denying appellant’s 
petition for naturalization (R. 12). 

Jurisdiction of the District Court in the present case is 
founded upon its power to hear naturalization proceedings 
conferred by the Act of June 29, 1906, 34 Stat. 596; 8 U. S. C. 
§ 357; and the Act of September 22, 1922. 42 Stat. 1022, as 
amended, 46 Stat. 854; D. C. Code (1929) tit. 18, § 43. 

The jurisdiction of this Court to review an order denying 
a petition for naturalization is derived from the general judi¬ 
cial power to review final decisions of the District Cc^urt. 
D. C. Code (1929) tit. 18, § 26; Act of March 3, 1891, 26 Stat, 
826, 828; Act of February 13, 1925, 43 Stat. 936; Jud. Code 
128, 128a. Sec TuLun v. United States, 270 U. S. 568, 46 
S. Ct. 425. 70 L. ed. 738. 

On February 15, 1940, appellant, pursuant to the provisions 
of Section 4 of the Cable Act, as amended, 1 filed in the lower 
court a petition for naturalization to reacquire American citi¬ 
zenship which had been previously lost by her marriage to an 
alien (R. 1). The court denied the petition on April 10. 1040 

1 Act of September 22, 1922, 42 Stat. 1021, 1022, as amended 
by Act of July 3, 1930, 40 Stat. 854; 8 U. S. C. § 369. 

(1) I 
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(R. 12). The present appeal was taken from that order 
(R. 13). 

STATEMENT OF THE CASE 

The facts as related by the appellant are substantially 
correct. For clarity and emphasis, however, appellee wishes 
to restate and add to the statement of facts contained in 
appellant’s brief. 

Appellant is a native of the United States, having been born 
in Hawthorne, Pennsylvania, on January 20. 1SS7. She has, 
since that date, resided continuously in this country. On Au¬ 
gust 3,1922, she married one Felix Martin Rathmer. a German 
alien, resident in the United States. That marriage is still 
existent (R. 1). Section 3 of the Expatriation Act of 1907, 
34 Stat. 122S, which was then in force, provided that an 
American woman who married an alien would take the na¬ 
tionality of her husband. 

Thereafter, by the Act of September 22. 1922, 42 Stat. 
1022, as amended, 46 Stat. 854, generally referred to as the 
Cable Act. Congress declared that a woman who, prior to the 
passage of the Act, had lost her citizenship by reason of mar¬ 
riage to an alien could be naturalized upon full compliance 
with all requirements of the naturalization laws, subject to 
certain procedural exceptions not here relevant. Section 7 of 
that Act repealed Section 3 of the Expatriation Act of 1907. 
It was expressly provided, however, that such repeal was not 
to operate as a restoration of citizenship theretofore lost by 
virtue of the Act of 1907. 

On February 15. 1940. appellant—by petition for natural¬ 
ization filed in the United States District Court for the Dis¬ 
trict of Columbia—sought to reacquire her American citizen¬ 
ship under the provisions of the Cable Act, supra (R. 1). : 

“'Appellant had previously filed three other petitions for natu¬ 
ralization. The first two were filed in a Michigan state court. 
The first of these was denied on the ground that the appellant 
refused to promise to bear arms, and the second was dismissed 
without prejudice (R. 1). A third petition was filed in the 
United States District Court for the Eastern District of Michigan 
on June 5. 1933. which also was denied, in an unreported 
opinion, because of appellant's refusal to bear arms (R. 1). On 
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Appellant supplied the court with the usual and necessary 
information, together with the proper affidavits of witnesses 
(R. 2). The case was heard on a stipulation of facts, wljiich 
was filed as part of the record in this proceeding (R. 5). Ac¬ 
cording to this stipulation, appellant, in the course of her 
examination by the Immigration and Naturalization Service, 
replied “No” to the question: 

If necessary, are you willing to take up arms in 
defense of this country? 

She explained that her refusal to bear anns was founded upon 
pacifist convictions and conscientious and religious scruples 
(R. 6). Appellant is willing to take the oath of allegiance 
prescribed by Congress, 3 subject, however, to her interpretation 
that such oath “does not imply a promise that she will,! by 
force of arms, support and defend the Constitution and laws 
of the United States against all enemies, both foreign and 
domestic, and, by force of arms, bear true faith and allegiance 
to the same” (R. 5). 

Upon consideration of the petition for naturalization and 
the stipulation of facts, the District Court, on April 10, 1940, 
denied the petition on the sole ground that appellant was not 
willing to take the requisite oath of allegiance except when 
subjected to her own interpretation that it did not imply a 
promise to bear arms (R. 12). This appeal was taken from 
that order (R. 13). 

Prior to the filing of briefs in this Court appellant made'ap¬ 
plication to the Supreme Court of the United States for a 
writ of certiorari, in which the Court was asked to consider;the 
issues now presented on this appeal. This was denied on June 
3, 1940. Shelley v. United States, 310 U. S. 642. ; 

appeal to the Circuit Court of Appeals for the 6th Circuit, the 
decision of the District Court was affirmed in a memorandum 
opinion. Shelley v. Jordan , 106 F. 2d 1016. A petition for writ 
of certiorari was dismissed by the United States Supreme Court 
on February 5,1940, because not filed in time. 309 U. S. 658. 

3 See Act of June 29, 1906, § 4, 34 Stat. 596, as amended; by 
Act of June 20, 1939, § 3, 53 Stat. 844 ; 8 U. S. C. § 381. For the 
text of the oath, see Rule 8, Subdiv. C, par. 1, Naturalization 
Rules and Regulations, edition of December 1, 1936, as amended 
by General Order C—15, September 19, 1939. 
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STATUTES INVOLVED 

Full text of the pertinent statutes bearing upon the issues 
involved in this appeal is contained in an appendix to this 
brief. The substance of these statutes may be set forth as 
follows: 

The Act of March 2, 1907, 34 Stat. 1228, Sec. 3, generally 
referred to as the Expatriation Act of 1907, provided “that any 
American woman who marries a foreigner shall take the na¬ 
tionality of her husband.” 

The Act of September 22, 1922, 42 Stat. 1022, as amended, 
46 Stat. 854, provides in Section 3, that “a woman citizen of 
the United States shall not cease to be a citizen of the United 
States by reason of her marriage,” unless a formal renuncia¬ 
tion of her citizenship is made. Section 4 provides that a 
woman w*ho has lost her United States citizenship by reason 
of marriage to an alien if she has not acquired any other na¬ 
tionality by an affirmative act, may be naturalized upon full 
and complete compliance with all requirements of the nat¬ 
uralization laws, with certain procedural exceptions relating 
to the necessity of filing a declaration of intention; the alle¬ 
gations of the petition; the jurisdictions in which naturaliza¬ 
tion may be effected, etc., all of which are not here material. 
Section 7 repealed Section 3 of the Expatriation Act of 1907, it 
being expressly provided that “such repeal shall not restore 
citizenship lost under such section nor terminate citizenship 
resumed under such section.” 

The Act of June 29. 1906. 34 Stat. 596, 8 U. S. C. § 381, as 
amended provides that before an alien can be admitted to 
citizenship he must declare on oath that he will support the 
Constitution of the United States and absolutely and entirely 
renounce all allegiance and fidelity to any foreign sovereign 
and that “he will support and defend the Constitution and 
laws of the United States against all enemies, foreign and do¬ 
mestic, and bear true faith and allegiance to the same.” 

Act of June 25. 1936. 49 Stat. 1917. as amended by the Act 
of July 2. 1940, H. R. 4185, 76th Congress, 3d Sess.. 8 U. S. C., 
§ 9a, provides that a native-born woman who has lost her 
citizenship solely by reason of her marriage to an alien prior 
to September 22, 1922. and who has resided continuously in 
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the United States since the date of such marriage “shall be 
deemed to be a citizen of the United States to the same; ex¬ 
tent as though her marriage to said alien had taken place on 
or after September 22, 1922: Provided, however, That no such 
woman shall have or claim any rights as a citizen of the 
United States until she shall have duly taken the oath of 
allegiance as prescribed” in the Act of June 29, 1906, supra. 

ISSUES 

Appellee respectfully submits that this appeal involves 
the following points: 

I. Whether the marriage of a native-born woman td an 
alien is an act of expatriation, when so provided by Congress, 
and imposes upon that woman the status of an alien, i 

II. W T hether the oath of allegiance prescribed by Congress 
as a condition to the reacquisition of citizenship by an ex¬ 
patriated native-born citizen requires that person to promise 
unconditionally to support and defend by force of arms the 
Constitution and laws of the United States. 

III. Whether the Act of July 2, 1940, H. R. 4185, 76th 
Cong., 3rd Sess., which supplements the Act of June 25, 1936, 
49 Stat. 1917, renders the present appeal moot. 

SUMMARY OF ARGUMENT 

i 

I. Appellant is an alien by reason of expatriation. Ex¬ 
patriation is the voluntary act of abandoning one’s country 
and becoming the subject and citizen of another. While it is 
true that expatriation, to be valid, must be voluntary on; the 
part of the citizen, it is. and has been held to be voluntary 
when the citizen commits an act which Congress has declared 
to be an act of expatriation. Marriage to an alien by; an 
American citizen was deemed by Congress, under the Act of 
March 2, 1907, 34 Stat. 1228, to be an act of expatriation, at 
least for the duration of the marriage, and a woman who so 
married thereby voluntarily relinquished her citizenship in the 
United States. Mackenzie v. Hare, 239 U. S. 299, 36 S.! Ct. 
106, 60 L. ed. 297. The cited case presents the established 
rule and controls the instant case. That decision cannot be 
assailed on the ground that the provisions of the Cable Act 
of 1922 and the 19th Amendment deprive it of force, as appel¬ 
lant contends. The fact that Section 3 of the Expatriation 

2S1911—41—2 
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Act of 1907, by virtue of which appellant acquired the nation¬ 
ality of her husband, was repealed by the Cable Act shortly 
after appellant’s marriage does not alter her status. She was 
and still is an alien, having done nothing to change that 
status. 

Moreover, appellant is estopped, at least insofar as this 
appeal is concerned, to challenge her status as an alien. By 
seeking to be naturalized, and by filing the petition for natu¬ 
ralization in the court below, she conceded that she was in 
fact an alien. 

II. Inasmuch as appellant is an alien by reason of her ex¬ 
patriation, it is incumbent upon her, in order to reacquire citi¬ 
zenship, to comply with each and every condition imposed by 
Congress for the naturalization of such persons. An alien 
cannot qualify unless the oath of allegiance is taken unre¬ 
servedly, regardless of religious views, conscientious scruples, 
or pacifist beliefs. Willingness to bear arms is an essential 
qualification for citizenship. In this respect there can be no 
distinction between an alien who is an expatriated native-born 
citizen and an alien of foreign birth. United States v. Schwim- 
mer, 279 U. S. 644, 49 S. Ct. 448, 73 L. ed. 889, and related 
cases, which enunciate the applicable rule, cannot be distin¬ 
guished on this ground. Therefore, in view of appellant’s 
refusal to accept the oath of allegiance without qualification, 
the lower court had no authority to do other than deny her 
application; and in so doing, did not commit error. 

III. The Act of July 2, 1940, which supplements the earlier 
Act of June 25, 1936. provides that a woman who has lost 
her citizenship by reason of her marriage to an alien prior 
to September 22. 1922, and who has resided continuously in 
the United States since the date of that marriage “shall be 
deemed to be a citizen of the United States to the same extent 
as though her marriage to said alien had taken place on or 
after September 22, 1922.” This provision is subject to the 
proviso, however, that “no such woman shall have or claim any 
rights as a citizen” until she shall have taken the oath of 
allegiance. It is respectfully submitted that appellant, by vir¬ 
tue of this statute became a citizen of the United States at 
the time of its passage, even though that citizenship is devoid 
of all rights which ordinarily inure to one having that status. 
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If she is a citizen, it follows, therefore, that she need not be 
naturalized and the present appeal is moot. 

ARGUMENT 

j 

I 

The marriage of a native-born woman to an alien, prior to 
September 22, 1922, was an act of expatriation which gave 
to such woman the status of an alien 


It is respectfully submitted that the case of Mackenzie v. 
Hare , 239 U. S. 299, 36 S. Ct. 106, 60 L. ed. 297, conclusively 
establishes that appellant, by her marriage to Rathmer in 
August 1922, voluntarily expatriated herself under the pro¬ 
visions of the Expatriation Act of 1907, 34 Stat. 1228, and 
acquired the status of an alien. See Techt v. Hughes, |12S 
N. E. 185, 229 N. Y. 222, cert, denied, 254 U. S. 643. Con¬ 


gress in the Cable Act, its amendments and supplements. 


ficially recognized such marriage as constituting expatriation, 


and as divesting such woman of the status of a citizen, and 


conferring upon her the status of an alien. In Re Chamurra, 
298 F. 669 (N. D. Cal.). 

In the Mackenzie case, one Ethel C. Mackenzie, who was 


born in California and had resided there continuously, married, 
in 1909, a citizen of Great Britain who maintained a permanent 
residence in this country. In 1913 she applied for registra¬ 
tion as a voter, which was refused her on the ground that she 
was a citizen of Great Britain by reason of her marriage. 
Mandamus proceedings were instituted against the board of 
election commissioners to compel her registration as a quali¬ 
fied voter. The Supreme Court held that, as Congress had 
provided by the Expatriation Act of 1907 “that any American 
woman who marries a foreigner shall take the nationality of 
her husband,” the marriage of Mrs. Mackenzie to a British 
subject was equivalent to a voluntary, valid, and lawful act of 
expatriation. The court there said: 


It may be conceded that a change of citizenship dan- 
not be arbitrarily imposed, that is, imposed without ithe 
concurrence of the citizen. The law in controversy 
[Expatriation Act of 1907] dues not have that feature. 
It deals with a condition voluntarily entered into, with 
notice of the consequences. We concur with counsel 
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that citizenship is of tangible worth, and we sympathize 
with plaintiff in her desire to retain it and in her earnest 
assertion of it. But there is involved more than per¬ 
sonal considerations. As we have seen, the legislation 
was urged by conditions of national moment. And this 
is an answer to the apprehension of counsel that our 
construction of the legislation will make every act, 
though lawful, as marriage, of course, is. a renunciation 
of citizenship. The marriage of an American woman 
with a foreigner has consequences of like kind, may in¬ 
volve national complications of like kind, as her physi¬ 
cal expatriation may involve. Therefore, as long as 
the relation lasts, it is made tantamount to expatria¬ 
tion. This is no arbitrary exercise of government. It 
is one which, regarding the international aspects, judi¬ 
cial opinion has taken for granted would not only be 
valid, but demanded. It is the conception of the legis¬ 
lation under review that such an act may bring the 
government into embarrassments, and, it may be, into 
controversies. It is as voluntary and distinctive as ex¬ 
patriation and its consequence must be considered as 
elected. [Italics supplied.] 

It is contended by appellant, however, that birthright citi¬ 
zenship is protected by the Fourteenth Amendment and re¬ 
mains the citizen’s inviolable heritage, except as he himself 
forfeits it, either by crime or acts of his own volition in affirma¬ 
tively giving his allegiance to another country. Appellee has 
no quarrel with this argument; but takes issue only with the 
application which appellant seeks to make of it. As indicated 
above, the Supreme Court held in the Mackenzie case —in 
answer to a similar contention—that marriage to an alien, 
when provided by Congress, is itself a voluntary and distinct 
divestiture of citizenship. 

United States v. Wong I\im Ark. 169 1*. S. 649, 18 S. Ct. 
456. 42 L. ed. 890. cited by appellant in support of her con¬ 
tention. does not conflict with this rule. That case holds 
merely that, notwithstanding national policy and congressional 
enactment require exclusion of the Chinese race from citizen- 
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ship, one of its members, born in the United States, cannot be 
denied his birthright as a citizen; that the history and purpose 
of the Fourteenth Amendment clearly void any governmental 
action which denaturalizes a citizen by peremptory conditions 
imposed after birth and without acts performed on his part. 
As the Court said, that amendment “has conferred no author¬ 
ity upon Congress to restrict the effect of birth, declared by 
the Constitution to constitute a sufficient and complete right 
to citizenship.” United States v. Wong Kim Ark, 169 U. S. 
649, 703, supra. The Fourteenth Amendment, as well as the 
Wong Kim Ark case which interprets it. therefore, forbid only 
arbitrary denaturalization by congressional edict; it was! not 
intended to, and does not, affect the established doctrine of ex¬ 
patriation defined and applied in the Mackenzie case, j See 
Perkins v. Elg, 307 U. S. 325. 59 S. Ct. 884, 83 L. ed. 1320;‘ 

Moreover, the grounds upon which the Supreme Court de¬ 
cided the Mackenzie case have not been swept away, as 
appellant appears to contend, by the provisions of the Cjable 
Act of September 22, 1922, 42 Stat. 1022, or the Nineteenth 
Amendment. Appellant’s argument in this respect is difficult 
of comprehension and wholly impossible of rationalization. 

The Cable Act, by no possible construction, can be held to 
operate as a repatriation of women who had theretofore ex¬ 
patriated themselves by marriage to aliens. To the contrary, 
Section 7 expressly provides that the repeal of the provisions 

4 Succinctly stated, the established doctrine is that the riglit of 
expatriation is a natural and inherent right of all people,! and 
any citizenship, even though it be that of a native-born person, 
may be laid aside freely. Perkins v. Elg , 307 U. S. 3*25, 59 Sj. Ct. 
884,83 L. ed. 1320; United States v. Husband , G F. 2d 957 (C. C. A. 
2) ; VAX DYNE, CITIZENSHIP OF THE UNITED STATES (1904) 2G9. 
Such doctrine finds congressional sanction in the Act of July 27, 
1867, Rev. Stat. § 1999; 8 U. S. C. § 15. ! 

Loss of birthright citizenship thus may be effectuated by, any 
act, voluntarily committed, which constitutes an act of expatria¬ 
tion. The very meaning of the word expatriation is the voluntary 
renunciation or abandonment of nationality and citizenship. 
Perkins v. Elg, 307 U. S. 325, 334, 59 S. Ct. 884, 83 L. ed. 1320; 
Ex Parte Griffin, 237 F. 445. 
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of the Act of 1907, under which appellant was expatriated, 
was not to be considered a restoration of citizenship lost there- 
under. See In Re Chamorra, 298 F. 669 (N. D. Cal.). What¬ 
ever may have motivated Congress in repealing the Act of 
1907 is immaterial to the present issue, and although its pur¬ 
pose may have been, as stated by appellant, “to equalize the 
citizenship of men and women in the field of international 
marriage.” it was specifically provided, as indicated above, 
that it was not to affect marriages entered into prior to 1922, 
except insofar as it lessened the requirements and qualifica¬ 
tions necessary for reacquisition of citizenship by expatriated 
women. The taking of the oath of allegiance, with all its 
implications, remained an essential element of the process of 
naturalization of these persons. 

Likewise, the reference to the Nineteenth Amendment can 
avail appellant nothing. That amendment certainly has no 
effect upon the question of repatriation. Although women 
are thereby emancipated, and made politically independent, it 
is of no materiality in matters relating to citizenship and nat¬ 
uralization. In those things Congress alone is the body which 
determines the policy of this country. See Terrace v. Thomp¬ 
son, 263 U. S. 197, 220, 44 S. Ct. 15. 68 L. ed. 255. Prior to 
September 22. 1922, that policy was to preserve, in matters 
of citizenship, the common law unity of husband and wife. 
In Re Wohlgemuth, 35 F. 2d 1007 (W. D. Mich.). True it is 
that Congress, on that date, adopted a different policy and 
assumed a more liberal attitude in the field of international 
marriages; but citizenship of women who had theretofore en¬ 
tered into such relationships was not thereby affected. By 
what logic it may be said, as appellant does, that the Nine¬ 
teenth Amendment makes of the Mackenzie case an anachron¬ 
ism is beyond appellee's comprehension. As has been seen, 
that case holds simply that Congress has the power to declare 
marriages to aliens, voluntarily performed, to be equivalent to 
acts of expatriation. Whether such declaration of policy may 
conflict with other matters of policy is not a question for the 
courts; and that Congress may have changed its attitude with 
respect to expatriation of women by marriage does not affect 
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the status of women who were expatriated prior to the time 
of such change. 

A woman relinquishing her citizenship by marriage becomes, 
therefore, an alien. Techt v. Hughes, 128 N. E. 185, 229 N|. Y. 
222, cert, denied, 254 U. S. 643; In Re Wittus, 47 F. 2d ;652 
(E. D. Mich.). See: Reynolds v. Haskins, 8 F. 2d 473 
(C. C. A. 8); Chacon v. Eighty-nine Bales of Cochineal, Fed. 
Cas. No. 2568; 14 Op. Atty. Gen. 295, 300 (1873). 

Alienage of expatriated native-born citizens is of no higher 
dignity than that of other aliens, and such persons can regain 
their status as citizens of the United States “only by virtue 
of the same laws, and with the same formalities, and by i the 
same process by which other aliens are enabled to become 
citizens.” Van Dyne, Citizenship of the United States 
(1904) 282. Mr. Chief Justice Marshall, speaking of; ex¬ 
patriation of native-born citizens in an opinion as Circuit 
Justice, said: “The individual who divests himself of the obli¬ 
gations of a citizen, if this be within the power of an individ¬ 
ual, loses the rights which are connected with those obliga¬ 
tions. He becomes an alien. His lands, if he has any, are es- 
cheatable. He cannot recover those rights by residence, but 
must go through that process which the laws prescribe forj the 
naturalization of an alien born.” Chacon v. Eighty-Nine Bales 
of Cochineal, Fed. Cas. No. 2568, Affd. 7 Wheat. 283. See In 
Re Chamorro, 298 F. 669 (N. D. Cal.); Reynolds v. Haskins, 
8 F. 2d 473 (C. C. A. 8). 

In In Re Chamorra, 29S F. 669. a native-born woman liiar- 
ried an alien and thereby lost her citizenship. Like appellant 
in the present case, she continuously resided in the United 
States. Sometime after her marriage she applied for natu¬ 
ralization under the provisions of the Cable Act of 1922. Her 
petition was denied on the ground that she was not twenty- 
one years of age and, consequently did not qualify under, the 
naturalization laws. The court, in answer to the contention 
that she was entitled to consideration because she was 
originally a native-born citizen, said: 

Although it may seem harsh to classify a native-born 

applicant with one of foreign birth, I am of opinion 
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that Congress has so done in the various statutes here 
applicable. Under Act March 2, 1907. * * * in 
force at the time of petitioner’s marriage, any woman 
who married a foreigner took the nationality of her 
husband and forfeited her citizenship, regardless of 
whether or not she continued to reside in this coun¬ 
try. * * * And it will be noted that Act Sept. 
22, 1922, * * * recognizes the fact that citizen¬ 
ship has been lost by providing that such person “may 
be naturalized ” as provided by section 2 of the 
act. * * * 

Section 2 provides that such a woman shall be natu¬ 
ralized upon full and complete compliance with all the 
requirements of the naturalization laws , with certain 
exceptions. * * * It is clear that Congress in the 
act of 1922, even though it took a more sympathetic 
attitude toward women who married foreigners, still 
recognized the fact that under the prior statutes such 
a marriage divested the woman of citizenship. The 
only privilege which Congress extended to such women 
was to come in under the general naturalization laws, 
subject to certain exceptions just noted, and, as I have 
above decided, one of these laws is that the petitioner 
shall have reached the age of 21 years. 

In Reynolds v. Haskins , S F. 2d 473, the appellee was a 
native-born citizen of the United States who had removed to 
Canada and had there become a naturalized British subject. 
In 1917 he returned to the United States and took up residence 
in a western State. In 191S he registered for the draft under 
the Selective Service Act, and in his registration card declared 
he was a native-born citizen of the United States. Thereafter 
he was convicted of a crime and served a year in the peniten¬ 
tiary at Leavenworth, Kansas. Upon release he was arrested 
by the immigration authorities and a warrant of deportation 
was issued. As a ground for release on habeas corpus, it was 
contended that appellee was a citizen of the United States by 
reason of his resumption of residence in this country and his 
determination to become a citizen thereof. The court held 
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that expatriation, effectuated by appellee’s naturalization in 
Canada, deprived him of his citizenship in the United States 
and made him an alien. The court in its opinion stated that 
although appellee was a citizen of the United States by virtue 
of his birth therein he relinquished that status when he was 
expatriated, and thereupon became an alien. As an alieh he 
could acquire citizenship only by compliance with the condi¬ 
tions and qualifications imposed by Congress for the naturali¬ 
zation of aliens. A mere desire to reacquire citizenship, alone, 
was held to be insufficient. 

These authorities, it is believed, clearly and unequivocally 
establish that appellant divested herself of American citizen¬ 
ship in August, 1922, and assumed the status of a German 
alien. They completely dispose of the argument that she is 
an alien of a preferred class and that mere election to resume 
birthright citizenship, without more, entitles her to that status, 
so long as she did not acquire, by affirmative act, any other 
nationality. As the Supreme Court said in the Mackenzie 
case, the very fact of marriage to an alien constitutes such 
affirmative act. It follows, therefore, that appellant cannot 
reacquire citizenship unless she complies with the terms! and 
conditions imposed by Congress in the naturalization Jaws. 
See United States v. Macintosh, 283 U. S. 605, 615, 51 SL Ct. 
570, 75 L. ed. 1302; United States v. Ginsberg, 243 U. S. 472, 
37 S. Ct. 422, 61 L. ed. 853. 

Furthermore, appellant is foreclosed from now urging ithat 
she is not an alien subject to the naturalization laws. 
By seeking to be naturalized, and by filing a petition 
for naturalization in the court below, appellant conceded ithat 
she was in fact an alien. Her petition sets out that it;was 
filed “under Sec. 4 (a) of the Act of Sept. 22, 1922, as 
amended” (R. 1). She cannot, therefore, for purposes of this 
appeal, at least, change her position in this respect and chal¬ 
lenge either her status as an alien, or the applicability o^ the 
naturalization laws. That she is foreclosed from so doing is 
well settled. Cf. Penn Oil Co. v. Vacuum Oil Co., 60 App. 
D. C. 96, 48 F. 2d 1008; Wickmire v. Martin, 63 F. 2d 64 
(C. C. A. 10). See generally, 19 Am. Jur. “Estoppel” 72 
et seq. and cases there cited; Note, 8 Ann. Cas. 488. 

1 * 811 ) 13 — 41 — .1 
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II 

To be naturalized appellant must take the oath of allegiance 
prescribed by Congress without reservation or qualifi¬ 
cation 

If the Government is correct in its contention that appellant 
by her marriage to Rathmer was expatriated and thereby 
acquired the status of a German alien, which, it is respectfully 
submitted, is conclusively established by the case of United 
States v. Mackenzie, supra, her refusal to take the oath of 
allegiance without reservation was sufficient to warrant the 
lower court’s action in denying her petition for naturalization. 

The authority to exact, as a condition of her naturalization, 
a promise that appellant will bear arms in defense of the 
United States is. in effect, the only substantial question raised 
on this appeal. This question, however, has been finally de¬ 
termined, adversely to appellant, by the Supreme Court of the 
United States in United States v. Schwimmer, 279 U. S. 644. 
49 S. Ct. 44S, 73 L. ed. S89; United States v. Macintosh, 283 
U. S. 605. 51 S. Ct. 570. 75 L. ed. 1302; and United States v. 
Bland, 283 U. S. 636, 51 S. Ct. 569. 75 L. ed. 1319. Upon the 
authority of these cases, the Circuit Court of Appeals for the 
Sixth Circuit recently sustained the action of the United 
States District Court of Michigan in denying a petition for 
naturalization which appellant had filed in that jurisdiction. 
Shelley v. Jordan, 106 F. 2d 1016. They are equally conclusive 
of this appeal. In each of these cases, the Supreme Court, in 
construing the oath of allegiance required of those seeking natu¬ 
ralization. held that aliens who refused to promise to bear arms 
in defense of the United States in event of war. were not en¬ 
titled to citizenship. 

In the Schwimmer case, a Hungarian woman, who had come 
to the United States in 1921 to visit and lecture, filed a peti¬ 
tion for naturalization in which she stated that she understood 
the principles of, and believed in, the American form of govern¬ 
ment. and that in becoming a citizen she was willing to take 
the oath of allegiance. However, in answer to the question: 
■“If necessary, are you willing to take up arms in defense of 



15 


this country?” she answered, “I would not take up arms per¬ 
sonally.” It was contended that a woman’s refusal to bear 
arms was no contradiction to the oath of allegiance required, 
for there were other ways and means, other than fighting, by 
which a woman could fulfill the duty to support and defend 
the Constitution and laws of the United States. The Supreme 
Court of the United States sustained the action of the District 
Court which denied the application for naturalization on the 
ground that the alien was unwilling to take the oath of al¬ 
legiance without mental reservation. 

In so holding, the Supreme Court restated the well estab- 

i 

lished principle that naturalized citizens stand on the;same 
footing as do native-born citizens and acquire all rights of the 
latter except eligibility to the Presidency; and that, like native- 
born citizens, they owe allegiance to the Government.! But 
such equality, it was pointed out, could be acquired only by 
naturalization according to the rules prescribed by Congress in 
its laws; and, because of the great value of the privileges so 
conferred by these laws, the procedure for admission necessari¬ 
ly had to be construed in favor of the Government, in order to 
safeguard against admission of unworthy and undesirable 
aliens. Consequently, the burden is upon every applicant to 
show by satisfactory evidence that he has the specified 
qualifications, and it is the function of the court in 
such cases “to receive the testimony, to compare it with 
the law, and to judge on both law and facts.” tV^hen 
doubts exist concerning a grant of citizenship “they shoiild be 
resolved in favor of the United States and against the claim¬ 
ant.” It was held, accordingly, that a desire to take the oath 
of allegiance only upon the condition that the applicant would 
not have to bear arms in defense of the country, even though 
that applicant be a woman, was not sufficient to sustain the 
burden of showing the existence of the requisite qualifications. 
In that respect, the Supreme Court said: 

Whatever tends to lessen the willingness of citizens 
to discharge their duty to bear arms in the country’s 
defense detracts from the strength and safety of the 
Government. And their opinions and beliefs as well 
as their behavior indicating a disposition to hinder in 
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the performance of that duty are subjects of inquiry 
under the statutory provisions governing naturalization 
and are of vital importance, for if all or a large number 
of citizens oppose such defense the “good order and 
happiness” of the United States cannot long endure. 
And it is evident that the views of applicants for natu¬ 
ralization in respect of such matters may not be disre¬ 
garded. The influence of conscientious objectors 
against the use of military force in defense of the prin¬ 
ciples of our Government is apt to be more detrimental 
than their mere refusal to bear arms. The fact that, 
by reason of sex. age, or other cause, they may be unfit 
to serve does not lessen their purpose or power to influ¬ 
ence others. 

In the Macintosh case, the applicant for citizenship was a 
Canadian who had come to the United States in 1916. He 
stated, in answer to the question of whether he was willing 
to take up arms to defend the country, that he was willing 
to do what he himself judged to be in the best interests of 
the country; that he would fight only insofar as he could 
believe that such action would not be against the best inter¬ 
ests of humanity in the long run; and that he was unwilling 
to promise beforehand, without knowing the cause for which 
the country may go to war, either that he would or would not 
take up arms in defense of the country, however necessary 
the war may seem to be to the Government itself. The 
Supreme Court restated and reaffirmed the principle of the 
Schwimmer case, and held that “It is not within the province 
of the courts to make bargains with those who seek naturali¬ 
zation. They must accept the grant and take the oath in ac¬ 
cordance with the terms fixed by law, or forego the privilege 
of citizenship. There is no middle choice. If one qualifica¬ 
tion of the oath be allowed, the door is opened for others, 
with utter confusion as the probable final result.” 283 U. S. 
at 626. See Clarke's Case, 152 A. 92, 94, 301 Pa. 321. 327. 

In the Bland case, the applicant for citizenship refused to 
take the oath of allegiance and to promise to bear arms except 
with the written interpolation of the words “as far as my con¬ 
science as a Christian will allow.” The court held, as it did in 
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the prior cases, that the substance of the oath has been -defi¬ 
nitely prescribed by Congress, and the words of the statute did 
not admit of the qualification sought. “For the court to allow 
it to be made is to amend the act and thereby usurp the power 
of legislation vested in another department of the government.” 

The Schwimmer, Macintosh, and Bland cases were decided 
more than nine years ago. Although Jhe decisions were by a 
sharply divided court, the rule which they announce is not 
now open to challenge. It is respectfully submitted that, in 
any event, there is as much if not more reason for the deci¬ 
sions today, in the light of world affairs, than when rendered. 
The defense of democracy and the principles for which de¬ 
mocracy stands at no time have required greater support ithan 
at present. The march of current events in Europe substan¬ 
tiates the view that women no longer can be exempted, cate¬ 
gorically, at least, from the obligation to bear arms. 

But even if those cases were decided improperly j and 
sanctioned the exaction of conditions to naturalization which 
Congress had not authorized, there has since been congressional 
acquiescence in the rule announced. By the Act of June 20, 
1939, 53 Stat. 844, 8 U. S. C. $ 381, Congress has amended 
the oath of allegiance required for naturalization without dis¬ 
turbing the requirement that the applicant give his promise 
to bear arms. In addition. Congress has twice, in 1936i and 
1938, amended the statute enumerating the prerequisites for 
naturalization without changing the requirements of the ioath 
of allegiance. Act of June 25, 1936, 49 Stat. 1925; Act of 
June 29, 1938, 52 Stat, 1247, 8 U. S. C. § 382. And in 1930, 
after the Schwimmer decision. Congress amended the Cable 
Act by adding several exceptions to the requirements for 
naturalization of expatriated women, but failed to include 
among them any exemption from the requirement of an oath 
of allegiance. Act of July 3, 1930. § 2 (a), 46 Stat. 854, 8 
U. S. C. § 369. 

The fact that Congress, having before it the decisions in 
the Schwimmer, Macintosh, and Bland cases, has permitted 
the oath of allegiance to remain without change in phrase- 
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ology, although amending the oath and the naturalization law 
in other particulars, is persuasive of the adoption by that body 
of the judicial interpretation. 

Electric Battery Co. v. Shimadzu, 307 U. S. 5, 14, 
59 S. Ct. 675, 83 L. ed. 1071; 

Missouri v. Ross, 299 U. S. 72, 75, 57 S. Ct. 60, 81 
L. ed. 46; 

United. States v. Elgin, J. A E. Ry., 298 U. S. 492, 
500. 56 S. Ct. 841. 80 L. ed. 1300; 

Sessions v. Romadka, 145 U. S. 29, 41-42, 12 S. Ct. 
799. 36 L. ed. 609. 

Accordingly, in Beale v. United States, 71 F. 2d 737, 739 
(C. C. A. 8), the rule of the Schwimmer and related cases was 
held to have been approved by Congress through its silence. 

Appellant urges, however, that these decisions are inap¬ 
plicable to her since she, unlike the aliens involved in those 
cases, is a native-born citizen, who lost her citizenship 
only under the Expatriation Act of 1907 through mar¬ 
riage to an alien, and who seeks to regain that citizenship 
under the Cable Act. The cases cannot so be distinguished. 

Section 4b of the Cable Act, as amended, 8 U. S. C. § 369b, 
provides that she shall regain the “same citizenship status” 
as she had prior to marriage. Appellant argues there¬ 
from that, since the native-born who have not lost their citi¬ 
zenship are not compelled to promise to bear arms, a 
requirement that she so promise would place her in a different 
status than she had before marriage. But Section 4b also 
declares that such status shall be reacquired only “after her 
naturalization” and Section 4a, S U. S. C. S 369a, expressly 
provides that she can be naturalized only “upon full and com¬ 
plete compliance with all requirements of the naturalization 
laws” with certain exceptions, which do not include an exemp¬ 
tion from the requirement that she take the prescribed oath 
of allegiance. Cf. In re Chamorra, 29S F. 669 (N. D. Cal.). 

The words “same citizenship status” contained in Section 
4b of the Cable Act were used by Congress only to insure that 
repatriated native citizens should not be subject to the bur- 
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dens placed upon naturalized but not native citizens. 5 This 
explanation of the words was given during debate by! the 
member of the Committee on Immigration and Naturalization 
who reported to the House the bill which became the original 
Cable Act. See H. R. Rep. No. 1110, 67th Cong., 2nd ^ess. 
See also 62 cong. rec. 9065. i 

Moreover, the very ground upon which appellant now seeks 
to distinguish the Schwimmer, Macintosh, and Bland cases, 
namely, that an alien would come into our citizenry on an un¬ 
equal footing with the native-born who had not been expatri¬ 
ated, was fully disposed of by the Supreme Court in; the 
Macintosh case, as follows: 

The conscientious objector is relieved from the ob¬ 
ligation to bear arms in obedience to no constitutional 
provision, express or implied; but because, and lonly 
because, it has accorded with the policy of Congress 
thus to relieve him. The alien, when he becomes a 
naturalized citizen, acquires, with one exception, every 
right possessed under the Constitution by those citizens 
who are native-born ( Luriav . United States, 231 UJS.9, 
22); but he acquires no more. The privilege of the 
native-born conscientious objector to avoid bearing arms 
comes not from the Constitution, but from the acts of 
Congress. That body may grant or withhold the ex¬ 
emption as in its wisdom it sees fit; and if it be with¬ 
held, the native-born conscientious objector caynot 
successfully assert the privilege. No other conclusion 
is compatible with the well-nigh limitless extent of the 
war powers as above illustrated, which include, by -nec¬ 
essary implication, the power, in the last extremity, to 
compel the armed service of any citizen in the land, 

. J. 

s For example, under the Constitution, a naturalized citizen 
may not become President of the United States (Art. II, § 1) and 
under Section 2 of the Expatriation Act of March 2, 1907, 34 
Stat. 1228, 8 U. S. C. § 8, there is created a rebuttable presumption 
that such a naturalized citizen abandons American citizenship if 
he resides for two years in the foreign state from which he <pame 
or for five years in any other foreign state. 
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without regard to his objections or his views in respect 
of the justice or morality of the particular war or of war 
in general. * * * 

The applicant for naturalization here is unwilling to 
become a citizen with this understanding. He is un- 
willing to leave the question of his future military serv¬ 
ice to the wisdom of Congress where it belongs, and 
where every native-born or admitted citizen is obliged 
to leave it. [Italics supplied.] 2S3 U. S. at 623. 

Furthermore, the Schwimmer, Macintosh and Bland cases 
are not distinguishable on the theory than an expatriated 
citizen is an alien of a different character than a foreign-born 
alien. It cannot be argued with any degree of plausibility 
that because appellant was a native-born citizen, originally, 
her alienage by virtue of voluntary expatriation is of higher 
dignity than the alienage of any other noncitizen. As indi¬ 
cated by the authorities cited heretofore in this brief, a person 
who loses citizenship in his native country acquires the same 
status as a foreign-born alien, and is subject to the same dis¬ 
abilities and obligations. 

See: 

Reynolds v. Haskins, 8 F. 2d 473 (C. C. A. 8); 

In. Re Chamorra, 298 F. 669 (N. D. Cal.); 

Techt v. Hughes, 128 N. E. 185, 229 N. Y. 222, cert, 
denied, 254 U. S. 643; 

Chacon v. Eighty-Nine Bales of Cochineal, Fed. Cas. 
No. 2568, Affd. 7 Wheat. 283; 

North German Lloyd v. Elting , 86 F. 2d 93 (C. C. A. 
2 ); 

VAN DYNE, CITIZENSHIP OF THE UNITED STATES (1904) 
282. 

Petitioner further argues that the exaction of a promise to 
bear arms would, in her case, constitute an unconstitutional 
intrusion into the realm of religious belief. This contention, 
it is respectfully submitted, was sufficiently disposed of by the 
decision of the Supreme Court in the Macintosh case. 283 
U. S. 605, 625. 
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In this respect, it is significant that not even a native-born 
citizen of the United States can refuse, on religious grounds, 
to take up arms in defense of this country. The constitu¬ 
tional guarantee of religious freedom is not an absolute.: It 
must yield to the more important right of the Government 
to defend itself and survive against all enemies. The present 
world crisis, calling for unity in action and thought, attests 
the wisdom of the limitation. In enforcing the guarantee, 
courts have always been alive to the practical and indispen¬ 
sable limitations necessary to secure and maintain that orderly 
and free society without which religious toleration itself is 
impossible. See Minersville School District v. G obit is, ,310 
U. S. 5S6. 594. 60 S. Ct. 1010, S4 L. ed. 1375; Hamilton v. 
Regents, 293 U. S. 245, 55 S. Ct. 197. 79 L. ed. 343. In speak¬ 
ing of the right of religious freedom, Mr. Justice Frankfurter, 
in Minersville School District v. Gobitis, 310 U. S. 586, 594, 
60 S. Ct. 1010, S4 L. ed. 1375, recently said: 

The religious liberty which the Constitution protects 
lias never excluded legislation of general scope not! di¬ 
rected against doctrinal loyalties of particular sects. 
Judicial nullification of legislation cannot be justified 
by attributing to the framers of the Bill of Rights vjew9 
for which there is no historic warrant. Conscientious 
scruples have not, in the course of the long struggle for 
religious toleration, relieved the individual from obedi¬ 
ence to a general law not aimed at the promotion or 
restriction of religious beliefs. The mere possession of 
religious convictions which contradict the relevant con¬ 
cerns of a political society does not relieve the citizen 
from the discharge of political responsibilities. The 
necessity for this adjustment has again and again been 
recognized. In a number of situations the exertion of 
political authority has been sustained, while basic con¬ 
siderations of religious freedom have been left inviolate. 
Reynolds v. United States, 98 U. S. 145; Davis v. Bea- 
son, 133 U. S. 333; Selective Drajt Law Cases, 245 U. S. 
366; Hamilton v. Regents, 293 U. S. 245. In all these 
cases the general laws in question, upheld in their appli- 
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cation to those who refused obedience from religious 
conviction, were manifestations of specific powers of 
government deemed by the legislature essential to secure 
and maintain that orderly, tranquil, and free society 
without which religious toleration itself is unattainable. 
See generally, Irion, The Legal Status of the Conscientious 
Objector (1939) 8 geo. wash, law rev. 125. 

Ill 

The present appeal has been rendered moot by the Act of 
July 2, 1940, H. R. 4185, 76th Congress, 3d Sess., which sup¬ 
plements the Act of June 25, 1936, 49 Stat. 1917 

On October 15, 1940, appellee moved to dismiss this appeal 
on the ground that the Act of July 2. 1940. H. R. 41S5. 76th 
Congress. 3d Sess., which supplements the Act of June 25, 
1936, 49 Stat. 1917, renders the issues moot. This motion 
was denied, without opinion, on December 11, 1940. Al¬ 
though it is believed that the present appeal can be disposed 
of fa v orably to the United States, on the merits, appellee 
respectfully renews its objection based on that motion. 

The basis of appellant's appeal in the present case is that 
she was unlawfully denied citizenship by the court below, 
when it refused to grant the petition for naturalization filed 
by her under section 4 of the Cable Act. The relief sought, 
therefore, by this appeal, is in effect a reversal of the order 
of the court below, with directions to grant to appellant citi¬ 
zenship. By the Act of July 2, 1940. Congress has granted 
to her what she now seeks by this proceeding. It is believed, 
therefore, that the underlying issue presented to this Court for 
determination, namely, whether appellant is entitled to citi¬ 
zenship, no longer exists, and the appeal, therefore, should be 
dismissed. 

The Act of July 2. 1940, which supplements the Act of June 
25, 1936, 49 Stat. 1917, S USC § 9a. expressly provides that 
a woman, such as appellant, who married an alien prior to 
September 22. 1922, and who has continuously resided in this 
country since the date of marriage, “shall be deemed to be a 
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citizen of the United States to the same extent as though: her 
marriage to said alien had taken place on or after September 
22, 1922: Provided, however, That no such woman shall have 
or claim any rights as a citizen of the United States until she 
shall have duly taken the oath of allegiance.” [Italics sup¬ 
plied, in part.] It is submitted that Congress thereby re¬ 
patriated, as of the date of the Act, all women included within 
the class designated, although such repatriation confers no 
rights of citizenship until the oath of allegiance has been duly 
taken. If the Government is correct in its position appellant 
is at the present time a citizen of the United States. 

The phrase “shall be deemed” has a well-defined meaning 
when employed in legislative enactments. The word 
“deemed” has always been held to be equivalent to or synony¬ 
mous with the words “considered,” “determined,” and ‘‘ad¬ 
judged.” In Leonard v. Grant, 5 F. 11 (C. C. Ore.) the 
language here in question, although appearing in another 
naturalization statute, was interpreted as follows: 

The phrase, “shall be deemed a citizen,” in section 
1994, Rev. St., or as it was in the act of 1S55, stlpra, 
“shall be deemed and taken to be a citizen,” while it 
may imply that the person to whom it relates has^ not 
actually become a citizen by the ordinary means or 
in the usual way, as by the judgment of a competent 
court, upon a proper application and proof, yet it does 
not follow that such person is on that account practi¬ 
cally any the less a citizen. The word “deemed” is the 
equivalent of “considered” or “judged”; and, therefore, 
whatever an act of congress requires to be “deemed” or 
“taken” as true of any person or thing, must, in law. 
be considered as having been duly adjudged or estab¬ 
lished concerning such person or thing, and have force 
and effect accordingly. When, therefore, congress: de¬ 
clares that an alien woman shall, under certain circum¬ 
stances, be “deemed” an American citizen, the effect, 
when the contingency occurs, is equivalent to her being 
naturalized directly by an act of congress, or in the 
usual mode thereby prescribed. 
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This meaning has been attributed to the expression in numer¬ 
ous cases. See: 

Harder v. Irwin, 285 F. 402. 405 (N. D. N. Y.) ; 

Cluskey v. Hunter, 266 Pac. 1$. 21. 33 Ariz. 513; 

In re Waldron's Estate, 267 Pac. 191, 193-194, 84 Colo. 

l; 

State v. District Court, 208 Pac. 952, 955, 64 Mont. 181; 

King v. McElroy, 21 Pac. (2d) SO, 83. 37 N. Mex. 244; 

In re Schmidt’s Estate, 236 Pac. 274, 134 Wash. 525; 

Lawrence v. Leidigh, 50 Pac. 600. 602, 58 Ivans. 594; 

Ex parte Smith, 111 Pac. 930, 937, 33 Nev. 466. 

Examination of these authorities will reveal the derivation 
of the expression “shall be deemed” and will lend support to 
the Government’s view that the Act of July 2. 1940, has repa¬ 
triated appellant and all those in her position. 

In fact, no other meaning attributed to the term—except 
one which would give to the language a distorted interpreta¬ 
tion—would lend content and substance to the statute. Cer¬ 
tainly, the requirement of the statute that American women 
married to aliens prior to September 22, 1922—deemed to be 
citizens of the United States—must take the oath of allegi¬ 
ance cannot reasonably be held to provide a procedure for 
the naturalization of such persons. From the clear and une¬ 
quivocal meaning of the language employed, citizenship is 
granted ipso facto to this expatriated class. True, it is a citi¬ 
zenship without rights—these being withheld expressly until 
the oath of allegiance is taken—but it is a citizenship never¬ 
theless. Compare 13 Op. Atty. Gen. 89. Thus, for example, 
if war with Germany was declared pending this appeal, appel¬ 
lant, married to a German alien, could not be considered an 
alien enemy, as she otherwise would be if the Act of July 2, 
1940. had not been enacted. See Techt v. Hughes, 128 N. E. 
185, 229 N. Y. 222, cert, denied, 254 U. S. 643. The impor¬ 
tance of bare citizenship can thereby be appreciated. It is 
not a novel thing to have citizenship without civil rights, and 
this is well examplified by mere reference to the disabilities 
resulting from the conviction of a felony. Under the common 
law a felon, although retaining his citizenship, was deprived 
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of certain rights and privileges theretofore enjoyed by hlim, 
and such deprivation has in many instances been expanded 
by statute. Compare Hawker v. State, 170 U. S. 189, 198, 
18 S. Ct, 573, 42 L. ed. 1002. 

Appellant, by her petition for naturalization filed under 
section 4 of the Cable Act, sought the reacquisition of Ameri¬ 
can citizenship previously relinquished. This was denied her 
because she failed to conform to the statutory conditions im¬ 
posed by Congress. That citizenship which was denied by|the 
lower court was conferred by Congress on July 2, 1940. 
Any affirmative relief which this Court might give, therefore, 
would be fruitless. 

It is well settled that if, subsequent to a judgment of ithe 
lower court, and before the decision of the appellate court, a 
law intervenes, or the existing law is changed, repealed, or 
modified, the new law must be obeyed, or its obligation denied, 
and if by such legislation the whole subject matter of litigation 
has disappeared, the appeal becomes moot and must be dis¬ 
missed. Carpenter v. Wabash Railway Co., 309 U. S. 23i 60 
S. Ct. 416, 84 L. ed. 558; United States v. The Peggy, 1 Cranch. 
103, 110, 2 L. ed. 49; Dinsmore v. Southern Express Co., 183 
U. S. 115, 120. 22 S. Ct. 45, 46 L. ed. Ill; Board of Public 
Utility Commissioners v. Campania General, 249 U. S. 429, 
39 S. Ct. 332, 63 L. ed. 6S7; Crozier v. Fried Krupp Aktien- 
gesellschaft, 224 U. S. 290. 302. 32 S. Ct. 488. 56 L. ed. 771; 
Payne v. Hearst, 50 App. D. C. 162, 269 F. 678; Amei & 
Company v. Wallace, 65 App. D. C. 150, 81 F. 2d 414. cert, 
denied, 295 U. S. 744; Note, 111 A. L. R. 1317. 

As was said by Chief Justice Marshall, in United State's v. 
The Peggy, 1 Cranch 103, 110, 2 L. ed. 49, 51: 

It is in the general true that the province of an ap¬ 
pellate court is only to inquire whether a judgment 
when rendered was erroneous or not. But if. subse¬ 
quent to the judgment, and before the decision of ithe 
appellate court, a law intervenes and positively changes 
the rule which governs, the law must be obeyed; or 
its obligation denied. * * * In such a case ithe 

court must decide according to existing laws, and if it 
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be necessary to set aside a judgment, rightful when 
rendered, but which cannot be affirmed but in viola¬ 
tion of law’, the judgment must be set aside. 

In the frequently cited case of Mills v. Green , 159 U. S. 
651, 653, 16 S. Ct. 132, 40 L. ed. 293, the Supreme Court of 
the United States stated the general rule governing moot 
appeals as follows: 

The duty of this court, as of every other judicial 
tribunal, is to decide actual controversies by a judgment 
w’hich can be carried into effect, and not to give opinions 
upon moot questions or abstract propositions, or to de¬ 
clare principles or rules of law’ w’hich cannot affect the 
matter in issue in the case before it. It necessarily 
follows that when, pending an appeal from the judg¬ 
ment of a lower court, and without any fault of the 
defendant, an event occurs w f hich renders it impossible 
for this court, if it should decide the case in favor of the 
plaintiff, to grant him any effectual relief whatever, the 
court will not proceed to a formal judgment, but will 
dismiss the appeal. * * * 

While it may be argued in opposition that the relief sought 
in the present case is not only reacquisition of citizenship, 
but also all the rights and privileges incident thereto; and 
that, in effect, the real issue is the proper and correct inter¬ 
pretation of the oath of allegiance required to be taken by one 
seeking naturalization, it should be pointed out that such 
oath was. under the Act of September 22, 1922, merely a step 
in the procedure established by Congress for the attainment 
of citizenship. Since appellant is now deemed to be and is a 
citizen, the legality of the action of the court below in refus¬ 
ing to grant appellant s petition—whether the claim of ille¬ 
gality is based upon misinterpretation of the oath required 
or upon any other ground—it is clear that these collateral is¬ 
sues are no longer in controversy. See United States v. Alaska 
Steamship Company , 253 U. S. 113, 40 S. Ct. 448. 64 L. ed. 
808. 

Consequently, the fact that appellant, in order to obtain 
the rights and privileges of citizenship under the Act of July 
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2, 1940, must take the oath of allegiance and that the issue as 
to the proper interpretation of such oath may again arise at 
that time is immaterial and cannot be considered on this 
appeal. 

In all fairness to the Court, however, it should be poihted 
out that the construction of the Act of July 2, 1940, contended 
for by the Government, is not in harmony with the legislative 
intention expressed in the committee report and debates on 
the bill. 0 It is apparent therefrom that it was the intention 
of the framers of the Act to defer repatriation until the oath 
of allegiance was taken. It is respectfully submitted, how¬ 
ever, that, as the language of the statute has a well-defined 
meaning and is unambiguous, resort to extraneous matter in 
aid of construction is improper. In this respect it was said 
by the Supreme Court of the United States, in United States v. 
Shreveport Grain & Elevator Co., 2S7 U. S. 77. S3, 53 Sj Ct. 
42, 77 L. ed. 175: 


6 80 Congressional Record 9971: i 

i 

Mr. Dicksteix : 

Mr. Speaker, this bill, reported from the Committee on 
Immigration, applies to native-born American women, who 
through operation of the Cable Act lost their citizenship 
because of their marriages to aliens and who since such 
marriages either have lost their husbands or been divorced 
and who now desire to regain American citizenship. 

It allows them to be repatriated. This bill provides a 
short form of naturalization allowing native-born Ameri¬ 
can women, who have lost their citizenship through mar¬ 
riage to an alien, to take the oath of allegiance to: the 
United States and thereby be repatriated. 


House Report Xo. 2106. 74th Cong., 2d Scss.. accompanying the 
bill enacted as the Act of June 25,1936, reported that the new 1 act 
•‘does not grant citizenship privileges, or the privileges of natura¬ 
lization, to any new class of persons; nor does it enable tb be 
repatriated anyone who is not now otherwise entitled to that 
privilege. * * * The bill simply modifies the procedure by 
which native-born American women, who lost their United States 
citizenship solely by reason of their marriage prior to SeptJ 22, 
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In proper cases, such reports [of Congressional com¬ 
mittees] are given consideration in determining the 
meaning of a statute, but only where that meaning is 
doubtful. They cannot be resorted to for the purpose 
of construing a statute contrary to the natural import 
of its terms. * * * Like other extrinsic aids to 

construction their use is “to solve, but not to create an 
ambiguity.” * * * Or. as stated in United States 
v. Hartwell, 6 Wall. 385. 396. “If the language be 
clear, it is conclusive. There can be no construction 
where there is nothing to construe.” 

To the same effect, see: 

Standard Fashion Co. v. Magrane-Houston Co., 258 
U. S. 346, 42 S. Ct. 360, 66 L. ed. 653. 

Pennsylvania R. R. Co. v. International Coal Min¬ 
ing Co., 230 U. S. 184, 33 S. Ct. 893. 57 L. ed. 1446. 

George Van Camp & Sons Co. v. American Can Co., 
278 U. S. 245.149 S. Ct. 112, 73 L. ed. 311. 

Kuehner v. Irving Trust Co.. 299 U. S. 445. 57 S. Ct. 
298. 81 L. ed. 340. 

In the present case, as indicated heretofore, the language 
“shall be deemed a citizen” has a settled and well-known 
meaning, sanctioned by numerous judicial decisions, and must 
be read in that sense. See United States v. I Vurts, 303 U. S. 
414. 58 S. Ct. 637. 82 L. ed. 932; Kepner v. United States, 
195 U. S. 100, 24 S. Ct. 797, 49 L. ed. 114. The words being 
clear and their meaning apparent, the intention of Congress 
must be gleaned from them alone. 

Strong support for the position of the Government in respect 
to its interpretation of the statute is found in Circular Letter 
No. 482 of the Immigration and Naturalization Service of the 

1922, to an unnaturalized alien, may be repatriated upon the 
termination of the marital status with such alien. 

* * * * * 

“This bill simply restores to women who married aliens prior to 
Sept. 22, 1922, some of the procedural facilities, for resumption 
of their United States citizenship upon the termination of their 
marital status with their alien husbands, which they were de¬ 
prived of when the Cable Act of Sept. 22,1922, became effective.” 
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Department of Justice, issued on October 12, 1940. In con¬ 
struing the Act of June 25. 1936, as supplemented by the Act 
of July 2. 1940, the following ruling was promulgated: 

d. A native-born woman, as described in the Act! of 
June 25, 1936, as amended, shall be deemed to be a 
citizen of the United States regardless of when her mar¬ 
riage occurred prior to September 22, 1922, but she shall 
not have or claim any rights as a citizen of the United 
States until she shall have taken the oath of allegiance 
required by that Act. 

i 

CONCLUSION 

In conclusion it is respectfully submitted that the authorities 
conclusively and unequivocally establish that appellant is; an 
alien who is not entitled to naturalization until the conditions 
imposed by Congress for the naturalization of such persons 
have been complied with. One of these conditions is that she 
shall take an oath of allegiance to defend and support the 
Constitution and laws of the United States against all enemies, 
even to the extent of bearing arms. This, the appellant has 
refused to do. Consequently, the order of the lower court, 
denying her petition for naturalization, was proper and should 
be affirmed. 

Although this appeal can be disposed of, favorably to the 
United States, on the merits, it is submitted that there is a 
serious question of whether appellant has been made a citizen 
by virtue of the Act of July 2. 1940. If it is true that Congress 
thereby categorically repatriated women in the class to which 
appellant belongs, this appeal is moot and the court need not 
decide the questions presented. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney, \ 

Arthur B. Caldwell, 

Assistant United States Attorney, 

Charles B. Murray, 

Assistant United States Attorney, 

Bernard Margolius, 

Assistant United States Attorney, 

Attorneys jor Appellee. 
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APPENDIX OF PERTINENT STATUTES 


Act of March 2, 1907, 34 Stat. 1228, Section 3: 

That any American woman who marries a foreigner 
shall take the nationality of her husband. At the 
termination of the marital relation she may resume 
her American citizenship, if abroad, by registering as 
an American citizen within one year with a consul 
of the United States, or by returning to reside in the 
United States, or, if residing in the United States at 
the termination of the marital relation, by continuing 
to reside therein. [Italics supplied.] 

Act of September 22, 1922, 42 Stat. 1022, as amended by 
the Act of July 3, 1930, 46 Stat. 854, Sections 3, 4, and 7: 

Sec. 3. That a woman citizen of the United States 
shall not cease to be a citizen of the United States by 
reason of her marriage after the passage of this Act, 
unless she makes a formal renunciation of her citizen¬ 
ship before a court having jurisdiction over naturaliza¬ 
tion of aliens: * * * 

Sec. 4. (a) A woman who has lost her United 
States citizenship by reason of her marriage to an 
alien eligible to citizenship or by reason of the loss of 
United States citizenship by her husband may, if eligi¬ 
ble to citizenship and if she has not acquired any other 
nationality by affirmative act, be naturalized upon full 
and complete compliance with all requirements of the 
naturalization laws, with the following exceptions: 

(1) No declaration of intention and no certificate 
of arrival shall be required, and no period of residence 
within the United States or within the county where 
the petition is filed shall be required; 

(2) The petition need not set forth that it is the 
intention of the petitioner to reside permanently within 
the United States; 
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(3) The petition may be filed in any court having 
naturalization jurisdiction, regardless of the residence 
of the petitioner; 

(4) If there is attached to the petition, at the time 

of filing, a certificate from a naturalization examiner 
stating that the petitioner has appeared before him 
for examination, the petition may be heard at any time 
after filing. j 

(b) After her naturalization such woman shall have 
the same citizenship status as if her marriage, or the 
loss of citizenship by her husband, as the case may be, 
had taken place after this section, as amended, takes „ 
effect. 

Sec. 7. That section 3 of the Expatriation Act of 
1907 is repealed. Such repeal shall not restore citi¬ 
zenship lost under such section nor terminate citizen¬ 
ship resumed under such section. A woman who has 
resumed under such section citizenship lost by marriage 
shall, upon the passage of this Act, have for all pur¬ 
poses the same citizenship status as immediately pre- 
ceeding her marriage. [Italics supplied.] 

The Act of June 29, 1906, 34 Stat. 596, as amended by the 
Act of June 20, 1939, 53 Stat. 844; 8 U. S. C. § 381, pertaining 
to the procedure for naturalization of aliens, provides with 
respect to the oath of allegiance as follows: 

Third .—He shall, before he is admitted to citizen¬ 
ship, declare on oath in open court that he will support 
the Constitution of the United States, and that] he 
absolutely and entirely renounces and abjures all alle¬ 
giance and fidelity to any foreign prince, potentate, 
state, or sovereignty, of which he was before a citizen 
or subject; and he will support and defend the Con¬ 
stitution and laws of the United States against all 
enemies, foreign and domestic, and bear true faith and 
allegiance to the same. 





Act of June 25, 1936. 49 Stat. 1917, as amended by the Act 
of July 2, 1940. H. R. 4185. 76th Cong., 3d Sess.; 8 U. S. C. 
§ 9a: 

That hereafter a woman, being a native-born citizen, 
who has or is believed to have lost her United States 
Citizenship solely by reason of her marriage prior to 
September 22, 1922, to an alien, and whose marital 
status with such alien has or shall have terminated 
(.o? who has resided continuously in the United States 
.’. * since the date of such marriage), shall be deemed to be 

./ _ ,• a citizen of the United States to the same extent as 

though her marriage to said alien had taken place on 
or after September 22. 1922: Provided, however, That 
no such woman shall have or claim any rights as a citi¬ 
zen of the United States until she shall have duly taken 
the oath of allegiance as prescribed in section 4 of the 
Act approved June 29, 1906 (34 Stat. 596; U. S. C., title 
8, sec. 381), at any place within or under the juris¬ 
diction of the United States before a court exercis¬ 
ing naturalization jurisdiction thereunder * * *. 

[Language in parenthesis added by the amendment of 
July 2, 1940.] 
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